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UNIFORM DEFAMATION LAWS 
Grievance 

MR J.N. HYDE (Perth) [9.19 am]:  My grievance is to the Attorney General.  Western Australia needs to 
strongly resist commonwealth proposals making it easier for large corporations and rich relatives of the dead to 
bully and bankrupt consumers and whistleblowers.  I urge the Attorney General to block the Howard 
government’s plan to introduce Australia-wide defamation laws if it will not remove the draconian aspects.  We 
desperately need uniform defamation and libel laws across the states, but we desperately do not need bad laws 
that lessen free speech and individual rights.  Consumers should be able to complain strongly that a supermarket 
chain is dangerous for mislabelling Californian artichokes grown next to a nuclear reactor as safe Western 
Australian produce.  The Howard government also wants to give the dead the right to sue.  It may be a case of 
dust to dust, ashes to ashes now, but it will soon become dust to gold dust as vindictive and rich relatives seek to 
cash in on a slighted reputation.  With the greatest respect to the dear departed Lang Hancock and the dear 
departing Rose Porteous, can we imagine how the courts in Western Australia would have been clogged by a 
rich widow and a rich daughter suing each other senseless in the guise of protecting long-gone Lang’s 
reputation?  As a former journalist and now a member of this chamber observing the flotsam and jetsam of life, 
the reality is that the very rich and powerful are using the threat of defamation and libel to intimidate, silence and 
extort money from those who prick their egos or threaten their marketplace dominance.  How often do we see 
the worst side of human foibles as a sailing club’s members get slighted at a trophy presentation and they come 
near to fisticuffs and it is QCs at 40 paces?  We may snicker as a holier-than-thou, pompous, affronted, alleged 
victim is exposed in a defamation case as a brothel-using, gin-tippling gambler with an erectile dysfunction; 
however, our theatres and television, and not our expensive court system, should be a medium for farce.   

Imagine if the captains of industry could use shareholders’ funds to proceed with vindictive vendettas.  
Whistleblowers, consumers and battlers need protection and encouragement when they reveal the truth.  They do 
not need the threat that they could lose their income, job and future for making an honest assertion public.  At the 
same time that planned federal legislation will remove unfair dismissal rights in firms with 100 or fewer 
employees, those same firms will be given the right, under the commonwealth proposal, to sue a worker, 
whistleblower or consumer for defamation.  If a person works for a firm with 99 employees and leaks to the 
media that the company is labelling Californian artichokes grown next to a nuclear reactor as Australian produce, 
he could be sacked without any right of appeal.  Under the commonwealth proposal, a person could be sued or 
financially bullied by the company if he harmed its reputation by telling public meetings or consumers where the 
artichokes came from.  If an honest whistleblower made a slight mistake, such as alleging that the artichokes 
were being grown next to a leaking sewage plant instead of a leaking nuclear plant, the whistleblower could be 
taken to the cleaners financially.  If a person was maliciously trying to damage a small market gardener 
employing five people, the small business owner should have the right to sue as a last-resort deterrent.  The 
impact of malicious publicity against a small business owner in a small town can be significant.  A self-
monitoring media is sufficient so that jokes or exaggerated assertions about Kentucky fried vermin do not 
damage a multinational corporation.  As a parliamentarian I can speak for consumers and attack the monopoly 
practices and overpricing of a privatised Perth airport corporation, but under the new federal proposals that 
corporation and others could destroy a parliamentarian or a consumer advocate by forcing him into the courts 
unendingly.  Australia needs uniform defamation laws that make it easier for the media to report the truth.  The 
threat of court intimidation should be removed when an honest mistake is corrected promptly and prominently. 

I commend the Attorney General, other states and the federal Attorney-General for wanting to introduce uniform 
defamation and libel laws.  However, the states should go it alone if the price is less freedom.  I also note that 
many good people get involved in local community groups.  They work to make our community more 
transparent, less corrupt and more functional.  We need to ensure we have a legal system with defamation and 
libel laws that make it easier for the media to report the truth.  Last weekend we heard of Visa cards being 
misused in the United States.  It was stated last week that it was not affecting Australians.  Under the new 
corporate laws, if consumers had made an issue of this and complained, Visa as a corporate entity would have 
been able to sue people for maliciously trying to damage the brand name.  Under current state laws, that is not 
possible to the same degree.  All of us can recall other instances, whether it was the demise of Billy Snedden or 
other cases, when there was some degree of freedom allowed in re-evaluating the role, and positive and negative 
aspects, of the dead.  To enable the rich relatives of dead people to sue is a very retrograde step. 

MR J.A. McGINTY (Fremantle - Attorney General) [9.26 am]:  There is no doubt that one of the areas of the 
law in Australia, and particularly in Western Australia, that needs to be reformed is the law of defamation.  Over 
the past two decades there have been attempts to modernise what are currently archaic provisions in the 
substantive law and procedure.  The attempts have floundered when we have sought to reach some degree of 
harmonisation between the states and territories of Australia.  With the international nature of the media today 
and the development of Internet news sources as a means of communication, it is more important than ever that 
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we have a common approach to defamation law throughout Australia so there are not differences based on 
individual state jurisdictions.  Communications today are not parochial as they once were.  For that reason it is 
important that we have a national uniform approach.  It has eluded law-makers throughout Australia for at least 
the past two decades.  The only reforms we have seen to the defamation laws in that time were those brought 
about by the courts, in particular the decision of the High Court in the early 1990s involving the former New 
Zealand Prime Minister Mr Lange.  Another case involved a member of this Parliament in Stephens v West 
Australian Newspapers.  The cases relaxed the law of defamation as it related to debate about political matters.  
That has been a significant change, but the rest of the law remains rooted in the past and is archaic. 

Along with our counterparts in New South Wales, we were responsible for putting the issue of defamation law 
reform back on the national agenda.  In 2002 I appointed Wayne Martin, QC, and a range of other people who 
had expertise in the matter, such as radio commentator Paul Murray, to constitute a committee of experts to 
advise me on the nature of defamation law reform in the state.  Their report in 2003 formed the basis of the 
matter being on the agenda for discussion at the Standing Committee of Attorneys General.  A new impetus from 
having Labor governments in all states and territories was given to defamation law reform.  At the first meeting 
of the Attorneys General attended by Philip Ruddock, the report of Wayne Martin, QC, was on the agenda for 
consideration.  Mr Ruddock announced that he would use corporations power to override the states in an area of 
traditional state responsibility and that he would legislate to have national defamation law reform taken from the 
states.  That is something that the states have resisted.  The states have now reached agreement on all aspects of 
defamation law reform, particularly the area the member has spoken about today, which is the ability of 
corporations to sue.   
The significance of all the states having reached agreement should not be underestimated.  The fact that we have 
resolved every difference, and in particular that truth be a defence, is fundamentally important.  At the moment 
in Western Australia truth is a defence.  In some of the other key jurisdictions, truth and public interest are joint 
defences.  Those states that have the joint defences of truth and public interest have agreed to come back to truth, 
because, to my mind, if it is true it cannot be defamatory.  That is a very simple proposition that has been part of 
Western Australian law, which is now destined to become part of the national defamation law regime.  The 
stumbling block today is that Hon Philip Ruddock and the federal government are demanding that they have the 
right to use the corporations power vested in the commonwealth to override an area traditionally of state 
responsibility to give corporations the power to sue.  I am concerned that we need to retain defamation law as a 
state-based law.  We need to make sure that that reflects the realities of modern existence, and we have agreed 
among all the states that corporations should not be able to sue for defamation, with the exception of those 
corporations that operate on a not-for-profit basis and those with fewer than 10 employees and no subsidiaries.  
In both those cases a public interest argument can often be put, because in the small corporations with fewer than 
10 employees, the identity of the corporation and the identity of its principal will often be one and the same.  
That cannot be said of the Alcoas, the BHPs and the other large corporations, particularly those with an 
international flavour, such as McDonald’s.  We have agreed among the states that, with the exception of small 
businesses, corporations should not be able to use their economic might to stifle debate and to hit people with 
what are often referred to as slap writs; that is, strategic law suits against public participation.  Unfortunately, we 
have seen too much of that abuse of power by corporations in using their economic power to silence critics.  That 
is not something that is in the public interest, but in my view there is an even greater argument.   
Defamation law should be about personal repute.  How a corporation can have a legal personality, but not what 
anyone in a popular sense would regard as a personal reputation in the way that members of this house might 
have a personal reputation, frankly escapes me.  Defamation law ought to be about personal repute and about 
protecting that repute.  It should not be about providing yet another weapon for the armoury of corporations, 
when they already have sufficient other legal remedies available to them to deal with unfair statements about 
their corporations that might affect their capacity to operate.  I hope to bring to the Parliament in the second half 
of this year a new defamation law that will involve very significant changes to both the procedure and the 
practice of defamation law in this state.  It will be consistent with that of all other states and territories.  I hope 
that it will enjoy the support of all members, for the very simple reason that in the twenty-first century we need a 
contemporary law.  Corporations have no role in using defamation law in the twenty-first century.   
 


